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7KH RIIHQVHV LQFOXGH� FRUUXSWLQJ DQRWKHU ZLWK GUXJV LQ YLRODWLRQ RI

5�&� �������� GUXJ WUDIILFNLQJ LQ YLRODWLRQ RI 5�&� �������� GUXJ DEXVH

LQ YLRODWLRQ RI 5�&� ������� �H[FHSW IRU PLQRU PLVGHPHDQRU YLRODWLRQV��

SRVVHVVLQJ GUXJ DEXVH LQVWUXPHQWV LQ YLRODWLRQ RI 5�&� ��������

SRVVHVVLQJ GUXJ SDUDSKHUQDOLD LQ YLRODWLRQ RI 5�&� �������� LOOHJDO

SURFHVVLQJ RI GUXJ GRFXPHQWV LQ YLRODWLRQ RI 5�&� �������� DEXVLQJ

KDUPIXO LQWR[LFDQWV LQ YLRODWLRQ RI 5�&� �������� WUDIILFNLQJ LQ KDUPIXO

LQWR[LFDQWV LQ YLRODWLRQ RI 5�&� �������� DQG RIIHQVHV LQYROYLQJ

FRXQWHUIHLW FRQWUROOHG VXEVWDQFHV LQ YLRODWLRQ RI 5�&� �������� � ������
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$ QXPEHU RI VWDWH FRXUWV KDYH DOVR UXOHG WKDW WKHLU UHVSHFWLYH VWDWH

FRQVWLWXWLRQV SURWHFW D ULJKW WR LQWUDVWDWH WUDYHO� 6HH :DWW Y� :DWW� ���

3��G ���� ��� �:\R� ����� �³7KH ULJKW WR WUDYHO IUHHO\ WKURXJKRXW WKH

VWDWH LV D QHFHVVDU\ DQG IXQGDPHQWDO DVSHFW RI RXU HPDQFLSDWHG VRFLHW\�

DQG LW LV UHWDLQHG E\ WKH FLWL]HQV�´�� %UDQGPLOOHU Y� $UUHROD� ��� 1�:��G

���� ��� �:LVF� ����� �³>:@H UHFRJQL]H WKDW WKH ULJKW WR WUDYHO LQWUDVWDWH

LV IXQGDPHQWDO DPRQJ WKH OLEHUWLHV SUHVHUYHG E\ WKH :LVFRQVLQ

&RQVWLWXWLRQ� 7KLV ULJKW WR WUDYHO LQFOXGHV WKH ULJKW WR PRYH IUHHO\ DERXW

RQH¶V QHLJKERUKRRG� HYHQ LQ DQ DXWRPRELOH�´�� 6WDWH Y� 6KLJHPDWVX� ���
3��G ���� ���� �+DZ� ����� �UHFRJQL]LQJ ULJKW WR IUHHGRP RI PRYHPHQW�

ZKLFK ³LQFOXGH>V@ WKH ULJKW RI PHQ WR PRYH IURP SODFH WR SODFH� WR ZDON

LQ WKH ILHOGV LQ WKH FRXQWU\ RU RQ WKH VWUHHWV RI D FLW\� >DQG@ WR VWDQG XQGHU

RSHQ VN\�´�� 6WDWH Y� &X\SHUV� ��� 1�:��G ���� ��� �0LQQ� $SS� �����

�³0LQQHVRWD DOVR UHFRJQL]HV WKH ULJKW WR LQWUDVWDWH WUDYHO�´�� &LW\ RI 1HZ
<RUN Y� $QGUHZV� ��� 1�<�6��G ���� ��� �1�<� 6XS� &W� ����� �³7KHUH

FDQ EH QR GRXEW WKDW RXU 6WDWH &RQVWLWXWLRQ� QR OHVV WKDQ WKH )HGHUDO

&RQVWLWXWLRQ� VXSSRUWV WKH ULJKW WR WUDYHO IUHHO\ ZLWKLQ WKH 6WDWH�´�� VHH
DOVR &LW\ RI %LVPDUN Y� 6WXDUW� ��� 1�:��G ���� ��� �1�'� �����
�LPSO\LQJ H[LVWHQFH RI ULJKW��
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%XUQHWW� ��� 1�(��G DW ����³:LWKRXW WKH RQH� WKHUH ZRXOG QHYHU EH WKH
RWKHU�´�� :KLOH ZH FUHGLW WKLV REVHUYDWLRQ� ZH FDQQRW UHO\ RQ WKLV
SURSRVLWLRQ EHFDXVH UHFHQW 6XSUHPH &RXUW FDVHV GHPRQVWUDWH WKDW WKH
&RXUW KDV QRW \HW GHILQLWHO\ ORFDWHG WKH WH[WXDO VRXUFH RI WKH ULJKW WR
LQWHUVWDWH WUDYHO� /XW]� ��� )��G DW ���� $V WKH 7KLUG &LUFXLW QRWHG�
³2QH FRQVHTXHQFH RI WKH &RXUW¶V UHIXVDO LQ 6KDSLUR DQG LWV SURJHQ\ WR
JURXQG WKH ULJKW WR WUDYHO LQ SDUWLFXODU FRQVWLWXWLRQDO WH[W LV WKDW WKHUH
H[LVWV VRPH XQFHUWDLQW\ DV WR ZKHWKHU LW LV� LQ IDFW� µD IXQGDPHQWDO SUHFHSW
RI SHUVRQDO OLEHUW\�¶´ ,G� 2I FRXUVH� LI WKH ULJKW WR LQWHUVWDWH WUDYHO LV� LQ
IDFW� JURXQGHG LQ VXEVWDQWLYH GXH SURFHVV� WKH 6HFRQG &LUFXLW¶V SRLQW LV
³XQLPSHDFKDEOH�´ ,G�
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��"��=�"�� &�$%'&0� '&� �,"� $"�('$'�&� �"� �"�+�(�&$� +�&
+"�('2 3�2��"��(�$��),00�)$�$%�$�$%��right to participate in child
rearing does not extend to grandparents.  See, e.g., Moore,
431 U.S. at 504 ("Ours is by no means a tradition limited to
respect for the bonds uniting the members of the nuclear
family.  The tradition of uncles, aunts, cousins, and especially
grandparents sharing a household along with parents and
children has roots equally venerable and equally deserving of
constitutional recognition.") (emphasis added) (footnote
omitted).  

C.

Neither the Supreme Court nor this court, however, has
addressed the specific issue of whether a grandmother has a
fundamental freedom of association right to participate in the
upbringing of her grandchildren. 

Our decision in Bazzetta v. McGinnis, 286 F.3d 311, 316
(6th Cir. 2002), provides some guidance.  There, we
examined the constitutional validity of a prison regulation that
prohibited prisoners from receiving visits from their minor
siblings, nieces and nephews.  We struck down the regulation
because it was unrelated to legitimate penological goals.  Id.
Implicit in our analysis was the recognition that an inmate’s
ability to visit with his or her minor siblings, nieces and
nephews involves constitutionally protected associational
rights.  See id. at 317 ("Close analysis is especially
appropriate when, as is the case here, the challenged
restrictions interfere with family relationships . . . specially
protected by the Constitution.").  The right to participate in
the upbringing of one’s grandchild occupies a basic position
in our society’s hierarchy of values and is of a more intimate
� and therefore more fundamental � nature than the right to
visit one’s nieces or nephews.  Therefore, a logical extension
of Bazzetta’s reasoning suggests that Johnson has a
fundamental freedom of association right to participate in the
upbringing of her grandchildren. 
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%H\RQG D SDVVLQJ UHIHUHQFH WR D EURWKHU� 7KRPSVRQ GRHV QRW VSHFLI\

ZKLFK RI WKH SODLQWLII¶V IDPLO\ PHPEHUV OLYHG LQ WKH KRXVLQJ SURMHFW�

Bazzetta’s implicit conclusion, that a prisoner has a right to
receive certain family members as visitors, is in some tension
with this court’s prior conclusion in Thompson v. Ashe, that
a plaintiff had "no fundamental right to visit his family
members on [a public housing development’s] property." 250
F.3d at 406-07.

In Thompson, the plaintiff challenged the constitutionality
of a "no trespass" list, which kept him from visiting family
members in a public housing development.�� � ���� � �%�
(�������� +�,"$� �(("�))�(� $%�� ')),�� �)� !�  �>)1� � �'")$�� '$
�+K&�> �(0�(� $%�$� $%�� 6'  � �!� �'0%$)� �"�$�+$)� $%�� "'0%$� $�
H�&$�"� '&$�� �&(� #�'&$�'&� +�"$�'&� '&$'#�$�� �"� �"'=�$�
"� �$'�&)%'�)I� �&(�  ')$�(� )��+'!'+� "� �$'�&)%'�)� $%�$� $%�
H	,�"�#����,"$�%�)��++�"(�(�+�&)$'$,$'�&� ��"�$�+$'�&�$��I
���� A&�$'&0� $%�$� $%�� 	,�"�#�� ��,"$� H%�)� �++�"(�(
+�&)$'$,$'�&� � �"�$�+$'�&� $�� #�""'�0��� $%�� 2�0�$$'&0� �&(
2��"'&0� �!� +%' ("�&�� +%' (� "��"'&0� �&(� �(,+�$'�&�� �&(
+�%�2'$�$'�&� >'$%� "� �$'=�)ID� A+'$�$'�&)� �#'$$�(D�� � �%�
(��������+�,"$�$%�&�&�$�(�$%�$�$%��� �'&$'!!�('(�&�$�+ �'#��&
�))�+'�$'�&� '&$�"�)$� $�� >%'+%� $%�� 	,�"�#�� ��,"$� %�(
�"�='�,) 3� �++�"(�(� +�&)$'$,$'�&� � �"�$�+$'�&� M� '����
+�%�2'$�$'�&� >'$%� "� �$'=�)� M� and that the "Court has not
extended constitutional protection to mere visitation with
family members."  Id. (emphasis added).  Without further
explanation, the Thompson panel concluded that the plaintiff
did not have a fundamental right to visit his family members.

Put more succinctly, Thompson concluded that the plaintiff
had no fundamental right to visit his family members because
the Supreme Court had not yet articulated such a right.  That
the Supreme Court’s recognition of a right establishes that
right’s existence for lower courts, however, tells us nothing
about the existence of rights that the Court has not yet
addressed.  Unless one accepts the indefensible premise that
the absence of a Supreme Court opinion on the existence of
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a particular right means that a particular right does not exist,
there is simply no reason to infer the absence of a
fundamental right to visit a family member based on the
fortuity that the Supreme Court has not yet addressed the
issue. 

��$>'$%)$�&('&0��,"�+�&+�"&)��>��&�=�"$%� �))�>�, (�2�
2�,&(�23�(�������:)�+�&+ ,)'�&�M��)�����)�(�$��#�������:)
'#� '+'$� +�&+ ,)'�&� M� '!� ��%&)�&� %�(� #�"� 3� �))�"$�(� �
!,&(�#�&$� �"'0%$�$��=')'$�%�"�(�,0%$�"��"�0"�&(+%' ("�&���5$%
�'"�����4�5A+D����������� ������!���������!�������B���B(������
���.�A5$%��'"���--5D�

The issue before this court, however, is whether Johnson
has a fundamental associational right to participate in the
education and rearing of her grandchild.  Unlike the plaintiff
in Thompson, Johnson has been an active participant in the
lives and activities of her grandchildren, with the consent and
support of the children’s mother.  Thompson itself recognized
the distinction between participating in child rearing and
merely visiting one’s family.  See Thompson, 250 F.3d at 407
(acknowledging that "[t]he Court has accorded constitutional
protection to . . . child rearing and education") (citing Pierce
v. Society of Sisters, 268 U.S. 510, 534-35, 45 S.Ct. 571, 69
L.Ed. 1070 (1925)).  Moreover, to the extent that Thompson
can be read to proclaim the absence of a fundamental right to
participate in child-rearing it conflicts with Supreme Court
precedent and cannot bind this court.  See Pierce, 268 U.S. at
534-35 (recognizing a fundamental child-rearing right);
Meyer, 262 U.S. at 398 (noting that "without doubt" the
liberty interest guaranteed by the Fourteenth Amendment
denotes the right to "establish a home and bring up children").

Accordingly, we find that Johnson does have a fundamental
freedom of association right to participate in the upbringing
of her grandchildren.
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D.

Our analysis of Au France’s claim � that the Ordinance
infringes on his freedom of association right to visit his
attorney � is more straightforward.  Much of our system of
law is based upon the presumption that one of the most
important relationships for "safeguarding of individual
freedom" is that between an individual and his or her
attorney.  See Roberts, 468 U.S. at 617-618.  It simply cannot
be denied that an individual’s relationship with his or her
attorney "acts as a critical buffer between the individual and
the power of the State."  See id.  Accordingly, we find that Au
France has a fundamental freedom of association right to visit
his attorney.
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